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 this i s  tn advise you: i n  accortlancc with Section I .  I206 ol'the FCC's rules, that on May 
13. 2003. Hal-ry Drakc. P t e d c n l  oi' Dachyard Broadcasting I-loldings, LLC ("Backyard 
I~i.oatlc;rsting"). Anne  Swanson ol.this ol l icc. and I met with Susan M .  Eid, Lcsal Advisor to 
Chai rn ix  Michael  I'o\zcII. 10 discuss Backyard Rriiadcasting's concern that any revisioii of the 
definition of radio niarkcts, pailictilarly a reihmiulation based oi l  Arbitron data, would 
cornpet i t ] \  ely disadvantage snir l l l .  recently eskhlished coinpanies vis-a-vis larger and niore 
enti.enched radio ouners. l r  the F K  inonctheless adopts s d i  a change, Backyard Broadcastins 
strcsscd thc iniponancc o f  grandlallicring and al lowing free transferability of any non-compliant 
c lusters and of giving a11 pai,ticip;rnts in a i i i x k e t  Llic ability to inct-ease station ownership to the 
l e i  dl o i t h c  l a i ' yx t  gr~mdl~~ithcrctl cluster. T h e  cncloscd handouts were distributed at the meeting. 

A s  rcqLiirccl b y  seclion 1 .1206(b). two copies of th is  Icttcr are being submitted Tor each of 
t l ic above-rcfcrenccd tlockcts 

Very truly yours, , 

h 1 c  losLll~cs 
cc hy Iclccopy: Susail C. Eid ,  Esq 



The Suhstitution of Arhi t ron Rletro Data To  Cobern Local Marke t  Definition Will 
Harnjtring Small  and Medium-Size G r o u p  Owners  Seeking To Compete Efiectively with 

Mega-Groups i n  Local Markets  

M M  Docket Nos. 00-244,Ol-235,Ol-317 
MB Docket No. 02-277 

Hack yard Hi.oiidcasting is a s i i ia l l ,  recently established independent company, dedicated 
to local radio. with il total 01'22 radio broadcast stations i n  the Muncie, Indiana (Arhitron Metro 
Rank 201). Cllean, New York (Arhitron Metro Kank 207), Elmira-Corning, New York (Arbitron 
Mclro Rank 2 13). Willi;inisport. Pennsylvania (4rbitron Metro Rank 259), and Jackson, 
Mississippi (Ai.bitrori Metro Rank 1 ? 5 ) ,  niarkcls. 

* '1'0 compete cll'ccti\'ely ;iyainsl mega-owners \vho can spread their risks ovcr scores of 
iiiarkcts, sn i i i l l  g o u p  owiiers l ikc Backyard nccd the ability to cluster stations pursuant to the 
w n i e  rules tinder which  ttic mcga-consolidators have already built their businesses. 

o Ikspitc its rclati\;cly I i i i i i kc l  reso t~~~ccs ,  Backyard directly conipcles with some of the 
Iiirgcst consolidators, including Clear Ch:innel in thc Jackson, Mississippi, and 
Willia~~isport, I'eiiiisylvania, iiiatkcts, I i i j ini ty, ~iitcrcoin, and Citadel in the Olcan, 
New York ,  iriarkct, and ('itadcl i n  the Muiicic, Indiana, inarkct. 

Opcr i i t i i i~  tiiidcr tlic c x i s ! i i i ~  rules and iiiarLcl tlcfinitions. these nicga-consolidators 
were able to est:ihlish cttectivc anti efficient clustcrs o f  stations in various markets, 
spi.catliiig fixed costs among stations wilhiii ii in~irkct and risk among stations in 
scbcl-;il niiirkcts. 

Rece~ii cnlrarits Iikc B;lckyml IIIIISI he alTorded ii level playiiip ficld as they try lo 
gt-ow aiid cirmpctc agaiiist siich already large and dominant competitors. This means 
allowing iicw cntraiils the same opportunities lo create viable statio11 gIoups capable 
ol'conipetin!: with the cstahlished tlomiriant groups. 

. .  
r; 

o 

e Tlic i i b c  ol' Arbitlciii Mcii.o Msl~kct data, pai~ticularly in smaller inarkcts, imposes a 
rcstricti! c s1;inilard t l iai i  existiny i.tiIes and woulc! slyiiiic new entrants sccking to Compete 
cfectivcly against cntrcnclied iiieg;i-consol idators and theii. existing clusters. 

inorc 

i i  ' l ' l i t .  i 'oiiiini~sioii i ~ c c i i t l y  i-evic\zctl and appruved Backyard's acquisition of control 
of  sebcral statiolis i n  the M L I I I C ~ C .  Indiana. area. Backyard's holdings, however, could 
cxcccd the owriersl~ip rules 11' Arhilroii Mcti-o Market data is uscd to determine the 
s i l c  of the markct Arhitron assigned just  12 stations to the newly-crcatcd Muncic ~ 

Vxioi i ,  Indiana. Mcci-o Markcl Although thc ownership rules allow coinmon 
o\~wiership of~just ! I'M slations and  5 stations overall in a 12 station market, 
Ikichyi i i t l  ali-e;id) I io l t ls  0 staiiotis iii tlic defined tniirket, including 5 FM stations. 

c I1cli11i11: \ni i i l lc i .  iii;ii-kcts iiivol a gi.eiiI (leal of discrclionary line drawing. In the 
i i l w x c c  o ra  single liirgc cily, oiic i i i t ist pick and choose among youps  or smaller 
c o n i ~ ~ i u ~ ~ i l i c ~  to IWIII iicu iii;ii~kcts. l r suc l i  choices are made arbitrarily and without 
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I~cIci-cticc t u  existiiig and potential competition, the fomiation of new markets could 
l i i ivc m i  inimcdiate and dcvast;ttitig effect on smallcr group owners. For this reason, 
the  Coinmission must not extei id thc use of Arbitron Metro Market definitions to 
snlaller markets without carcful consideration of the effects on such markets. 

To the extent the tisc nTArbitrori Metro Market definitions would create more 
restrictive standards in smallet~ markets, such acts would be reregtilatory and contrary 
l o  the i t i tet i t  o f  Scclton 202(11) orthe Telecotntnunications Act of 1996 and the 
pi.esutiiptioii in FJ\;oI ol-repeal that couils have  found must be applied in construing 
its pro 1) i s  i 01 i s .  

c) 

0 b1oi.c restr ict ive niarkcts crcatctl by tlic use o1'Arhitron Metro Market data could force station 
di\,cstiture or thc Ihreakup o f  existing clusters.  

C: For smaller group owners I O  be able to niaintain value, they must have the ability to 
keep e\isLinS clustcis intact. 

l . o i ~ i n g  tlic tlivcrtilulc of  stat ions li-uti1 a n  cxisting clustcr would have a devastating 
iintl immediate cffcct 011 ii snlaller group owncr by caiising a precipitous loss of 
iiiarket value for i l s  propcrtics and iiii inability io ohtain loan capital. 

\ l o t c o ~ c t ~ ,  titiless misting c1ustei.s may h e  Iransrcrretl or assigned, small group 
ownet-s wi l l  losc i i iucli ort l ic  mal-kct value ortheir stations because prospective 
huycrs wi l l  not IK al,lc to reali/,c tlic benefits orexist ing clustcrs. Most smaller 
Srcnvitig coitipanics likely wil l  iced lo restructure LO secure financing, change 
ci\vitcrsIiip in i t n t i i ~ l  puhlic i l l let-ings tilid, potentially, merge with other coinparably 
si/cd cotnpiiiiics i l ' h y  i i t ~  to grow iiito effective coii1pctitoi.s. The incg+owiicrs 
;iIi-eatly have passed through that  s~age o f  dcvclopment. Under mole restrictive 
t t i x k e t  deliiiitiotrs. e v e n  i i  siinplc corporate reslructuring:, JPO or other change of 
cotittm1 cotild forcc 11ic I m a k  uii ofclustcrs, tlcsboyiilg much o f t h e  value of smaller 
coirtpanics l i ke B:tckyard ant i  ptcclutling then1 rroni becoming effective competitors 
against tlic iiicg:i-owtici~s. 

,AI the s m t e  t ime ,  iiioi.c rcstt.ictivc iniarkct tlelinit ions, combined with 
I r;insfcr/;tssi gniii c t i  L 1prot cct i on s for cx i sti ng c I usters (i. c., "gra ndfathered c I usters"), 
w o ~ i l d  simply lock- i i i  the ciirrcnl paltci-ns ofmarket dominance while blocking the 
dciclopmcnt of potctitially couipctiLive new clusters. 

o 

( 2  

c 

Arhitroli i s  ;I pirhlic cotnp;iiiy accountclblc to i t s  sliai-cliolders and to i t s  largest customers, 
\ h i c I i  iirc thc cntrenchcd tnega-consolidators. The economic incentives guiding Arbitron's 
Jccisiuiis (Io ti01 iicccssat.iIy aligti with Ll1c ~it i I~I ic  ititcrest hclicfits that the Coniniission seeks 
lo rcali/,c in t l l i s  pi.occcditig. Usc of ,Arbitt-on market dclinitions, which the company may 
\'q li-otii IIITIC Lo time, w o i i l d  itie~tii h a t  h e  value ol'markct clusiers ol'cmet~ging 
coliipctilor\ m a y  becotnc ;I fuitction 0 1 '  At bitron's comniercial interests. 
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Fm itislance. in 1987, Ai-hitroii lowered its estimate of the Black population in the 
Hotisloll, 'l'exas, market alicr certain major station owners petitioned for such 
challgcs. Radio stat ion KMJQ(FM), wliich concentrated on Black listeners, lost 
market share as a resull. In response, KMJQ(FM) submitted population reports from 
thc Clty of Houston Department o r  Planning and Development, which were endorsed 
b y  thc city of Houston and IIarris County. Arbitron refused to revise its estimates, 
liowcvcr. or even postponc the iniplcmcntatioii of the lower estimates pending further 
studies. (Set? KMJQ. K M / M  ni-q Arbitt-on, Radio and Records, Jan. 13, 1988, at 3 ,  
attached lhcreto.) Similarly, Spanish language broadcasters have criticized Arbitron' 
Failure 10 take accurate account of language preference, which undermines the 
Hispanic radio industry by yiving a false nieasurc o f the  listening habits of Spanish- 
I ; inyage listeners. 

* O n l i ,  Fii  M ' / 7 0 /  /s l i i - o k v i .  I'Iic (Conimissinn should riot disrupt the market by drastically 
altci-iiig radio Inarkct definitions. Although the current rulcs create certain 
inconsistcncics and discrcpaitcics tliat should be addressed (e.g., the "Pine Bluff" 
Iprohlctti). r:idic;iI changes arc unnecess;try and not iii Lhc public interest - - -  particularly 
d i c r c  siicli chi i l iges will tiglitcii existiiig restriclions. 

.Ar/ l ! fum Is Nor 77ic Au.swcJ.. L!sc 0 1 '  Arbitron Mctro Market Data will lead Lo arbitrary 
niarhct  deiiiiittons i1i;it inlay 1101 reflect competitive rcalities. In particular, Arbitron 
Meti.11 iblaikcl d i i ~ i i  i i i i i s l  not hc iised iii markets smaller than the Top 200 because the 
impact wi l l  he arbitrai-y aiid inconsistent. Moreover, adopting niorc restrictive Arbitron 
Meti.0 Markets will  only disi.upt tlic el'lbi.ts olemerging small companies that should be 
ciicouragrti as ecfectivc compcl itors to the i1icy:a~consoIidators. 



KMJQ, MJM Drop Arbitron 



Replacing lhc Current Radio Markct Delinition with a11 Arbitroii/BIA Standard 
Will Frustrate the Efforts of Siiiall and Medium-Sized Croup Owners to 

Compete Effeclively wi th  Mega-Groups in L o c a l  Markets 

I h c  Coinmission should ilot disi-upt the ritdio industry by drastically altering radio market 
definitions based on Arhitrou and/or RIA standards. 

o I he industry has adapted to Ihe current 1-adio market delinition, and those entities that 
entered the market since 1996 have based their coinpclitive strategies on the existing 
dcliiii tioii. 

These iiew entrants and other growing cornpaltics must have the opportunity to develop 
cflicicnt clustcrs or stations tinder the saiiic rules that have been used to build the existing 
iiiegn-companies. Othcrwisc, the i i c w  entranls will not have any opportunity to compete 
effectively with thcm. 

I)ist.Liption i n  the i i idust i -y from a new radio markct definition will disproportionately 
Iiilriii sni;illcr players fhi- whoiii l l i e  loss or inability to transfcr intact even a single cluster 
coiild have a devastating effect. Mega-owners can spread the risk of a major change 
across oiic or inorc o f the i r  iii;irkcis; sinaller owners seeking to compete with thcm 
cirniiot. 

o 

o 

Iftlic (:oiiimissioil nevcrll iclcss changes ihe radio market definition to an Arbitron and/or BLA 
st:intlard, the Coinmission mils( adopt provisions tha t  limit the h a m  that smaller group owners 
wi l l  suffer: 

c1 l ’ h c  Commission should provitle for ful l  ipndfathcring and full transferability of 
c lus tc l~s .  

* A rcquircnicril l o r  tlivcstiture o f  clusters would scverely and disproportionalely 
hami sniallci- gi.oup oivne1-s; mega-owners can spl-cad the risk. 

Ai iy limitalion 0 1 1  ti.atistcrability ofcluslers would result in  an immediate loss O f  

\:;iluc 11131 wot~ld b e  Celt most acutely hy small y o u p  owners. Mega-owners 
rcached thcir c i ine i i l  positions through a history of transfers and assignments, 
iticluding iitimerous “trade tip” sales and exchanges, initial public offerings, 
mergers. arid thc atidition o f  new equity investors. If the Commission only 
permits ii  liiniled tiunibcr oftransfcrs olgrandfatllercd clusters, i l  will cul off the 
only growth pnrh for those sccking to offct- effective cotupetitioII to mega-owners. 

‘ r i le Collimission should alloh aiiy owner in a market to increase station ownership to Ihc 

IC\ICI of  Iiic largest grandfat]ic~-ed clustcr. Olhcrwise, ~ h c  IWLV rides effec‘/il~el~~ ~.villpr.oicc./ 
eiiirwii./wd irzegii-oiwic~,s i i , g i i i / / . y /  c./fcc/i~v c.olllpellllon. 

Staiiolls ill 3 markct Lii:it do not l iavc any coriloui’ overlap with another eo-owned statioit 
i l l  the luarkcl .- or ha\c so li[[lc contour o\,erlap that the Commission’s rules would 
Ipenllit silllie-service simulcasting - -  should bc treated as one slation in  the numerator i n  
conrptiting the owiicrship limil lor that licensee. Otherwise: a new entrant’s two non- 
o\erlapping Class ,A slations \vould be treated the same as ail entrenched owner‘s 
o v crl app i rig Class C SI at i o i l s  . 

VCC’ should deal \%it11 ; i i ioi i iaI ics iiniler the current inarkel definition standard on a case- 
by-case basis. 1‘01. cxample. thc so-called “Pine Bluff’ problem could he addrcsscd by 
i.cqiiil-ing thal Ihc rcquisile niarkct s i x  be cstablished without counting 111 the 
~Icii~~inii i i i t i~r colnr l ioi l l~-o\~i ic~l  slations that arc not ;1 pad of the cluster being cvaltlaleti. 

1 

o 

o 

o 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market) 

J a c k m i ,  Mississippi (Arbitron Metro Rank 123) 

l-icrnsce: Backyaid Broadcasting Mississippi. 1.1 .C 
WTYX(FM), Jackson, Mississippi 
WKXW(FM),  P e d ,  Mississippi 

bluncie-Marion, Indiana (Arbitroo M e t r o  R i n k  201). 

Licmsez: Indiana S a h r e C o q  1nc.l 
WH I'Y(FM), Hartford City, Indiana 
WHTI(PM), Alexandria. Indiana 
WUfW(FM), Elwood, Indiana 
WBRK(TM), Vui ic ic ,  Indiana 

L.icrnsec: Muncie SabreCoin, Inc 
W X F N ( A M ) .  Muncie, Indiana 
WLUC-FM. Muncic, Indiana 

Olean, Ncw Ynrk  (Arbitrun Metro  Rank 207). 

1,icriiscc. Arrow Conununications 0 f " J . Y  .. Inc 
WPIG(IFM), Olean, N e a  York 
\VHL)L( AM), Olcaii, New York 

Flrnira-Curniiig, New York (Arlii lrnn M e t r o  Rank 213) 

I,icciiscI: Chemung Coiinly Radio.  Inc .  
WNKI(I:M). Corning, New York 
%'t'Gl(l~M), IloIseheads. New York 
WNGZ(FM),  Montoui Falls, Neuj York 
WW1.7.(AM). tlorseheods, New York 
\I.'GMF(AM), Warkinr Glen, New Yoi~k 

\\illiamsiiorl, Penns!lviiiia (Arbitroo Rlelro Rank 259) 

I.icrrisee: South M'illiam~poll SabreCoin, lnc 
WIL.O(FM), Williarnsporl, Pennsylvania 
WWPA(AM), Williarnsporl, Pennsylvania 
WH%II-I;M, Muncy, Pennsylvania 
U'%XR( FM), S. Williamsport, Pennsylvania 
WCXR(FM), Lewisburg, Pennsylvania 
WRVH(FM), M'illisinsporl, Pennsylvania 

Indiana SahreCuni, Inc. stailon \V I  lBIJ(AM), Aiiilei~son, Indiana, is not included in the Muncic-Marion, Indiana, I 

hrhitron Mctro Market. 


